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QUESTIONS PRESENTED 


Does 42 U.S.C. 1987, by its terms, limit thle discretion of 


the Attorney General and other law enforcement officers in 
determining whether to enforce civil rights 
i 


Does the allegation of failure by the Attorney General and 


statutes? 


other law enforcement officers to exercise discretion, 
delegated by statute or imposed by common llaw, state a 
justiciable controversy and claim subject to review in the 


district court? 


Is it within the power of the district court to compel the 
Attorney General and other law enforcement officers, by 


mandatory process, to comply with statutory provisions lim- 


iting discretion and to exercise discretion delegated by 


statute or imposed by common law, and is it also with the 


court's power to interpret the law so providing by 


declaratory judgment? 


STATEMENT OF THE CASE 


This is an action seeking mandamus and a declaratory judgment 
in respect to the civil rights laws. 

The present appeal is from a decision of the United States 
district court for the District of Columbia granting the defendants' 


motion to dismiss the complaint on the ground that iis had no power 
to grant the relief requested because decisions as to prosecution 
lie in the discretion of the Attorney General, and such discretion 


is not reviewable because of an inherent limitation on judicial 


power in respect to review of executive conduct. 


In the complaint (App ), plaintiffs allege that defendants 


have failed and refused to perform duties owed plaintiffs and to 
the class which they represent; i.e., to protect plaintiffs and 
their class from deprivation of their constitutional rights, by 
the investigation, arrest,and prosecution of offending law 
enforcement officers of the state of Mississippi and of its 
political subdivisions and of offending residents of that state. 
Defendants' failure to exercise these duties is illustrated by 

a series of incidents, well known to defendants, involving 
harrassment, intimidation and physical attacks on plaintiffs 


because of their attempts to engage in voter registration drives 


to exercise other constitutional rights. 
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ARGUMENT 


42 U.S.C. 1987, BY ITS TERMS, LIMITS THE DISCRETION OF THE 


ATTORNEY GENERAL AND OTHER LAW ENFORCEMENT OFFICERS IN 


DETERMINING WHETHER TO ENFORCE CIVIL RIGHTS STATUTES 
| 


The scope of the obligations imposed on lawlofficers enforcing 
| 


the civil rights statutes on which the complaint is based is 


defined in 42 U.S.C. 1987, which provides that| United States 
attorneys and other officers "are authorized and required, at the 
expense of the United States, to institute prosecutions against 
all persons violating any of the provisions of L . & Sections 
5506-5516 and 5518-5532 of the Revised Statutes (now 16) Uso: 0% 
241-242 and other civil rights criminal statutes), and to cause 
such persons to be arrested, and imprisoned or bailed for 


trial..." This provision derives from the civil rights act 
| 


of 1866 (Act of Apr. 9, 1866. ch. 31, 14 Stat. 27), an act to 


protect all persons in the United States in their civil rights 


and to furnish the means of vindication, and is) substantially 


identical with the first sentence of section 4 jof that act. 


At the time the 1866 act was passed the civil war was over 
| 


and the Negro freedmen were no longer subject to the bonds of 
chattel slavery, but in many states the gain in freedom did not 
bring with it any other rights normally enjoyed by free men in 
their own country. Even such rights as the power to sue in courts 


| 
of law and the power to hold property had not yet been secured, 


not to mention such important political rights as suffrage. These 
deprivations were on the consciences of the men who had supported 
the abolition movement because they were convinced that freedom 
from slavery meant little more than the right to live in hunger 

and poverty unless additional civil rights were secured. In the 
ten years following the civil war these men, among whom were many 
members of Congress, devoted themselves to securing such rights 
through appropriate legislation such as the 1866 civil rights act. 
Moreover, because they had considerable experience in the political 


arena, the Congressmen who sought this legislation knew that a 
simple declaration of rights was not sufficient to secure them. 
Something more was needed. Thus Lyman Trumbull, the chairman of 
the Senate Judiciary Committee from which the bill issued, in 


explaining the 1866 act in the Senate stated: 


", . . the first section will amount to nothing 
more than the declaration in the Constitution 
itself unless we have the machinery to carry it 
into effect. A law is good for nothing without 
a penalty, without a sanction to it... 

"That they (the freedmen) are entitled to be free 
we know. Being entitled to be free under the 
Constitution, that we have a right to enact such 
legislation as will make them free we believe; 
and that can only be done by punishing those who 
undertake to deny them their freedom." Cong. Glove, 
39th Cong., lst Sess. 475 (1866)!. 


It is the misfortune of the American Negro and of the entire 


country that over the past one hundred years this pragmatic and 


ee 


1 To the same effect, see remarks of Congressman Thayer of 
Pennsylvania, Id. at 1151-1153. 
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knowledgeable insight, which was translated into Congressional 


mandate in the penalty and enforcement provisions of the 1866 act, 


has more often been ignored than heeded, particularly in states - 
ss | 


such as Mississippi - where the rights given by bgth the U.S. 
Constitution and Congressional legislation are most often violated. 
That we have not yet reached the stage where Negroes are in this 
country willingly accorded the civil rights to re all citizens 


are entitled is well documented, as is the fact that enforcement 


of such rights is indifferent or non-existent in some areas. In 


January 1963, the Mississippi Advisory Committee of the United 


States Commission on Civil Rights reported that pelice brutality 


was the most urgent civil rights problem in that state. (In this 


connection, it should be noted that almost all of} the incidents 
listed in paragraphs 15 through 22 of the complaint involved 
brutality and intimidation by state officers.) The Committee also 


Found that Negro citizens of Mississippi do not ehjoy the justice 
| 


under law that is guaranteed their white fellow citizens, that 
| 


the State of Mississippi is indifferent to the rights of its Negro 


population, and that "the Federal Government, although acting in 


good faith, has not done enough to protect the American citizen- 
| 


ship rights of Mississippi Negroes." 1963 Reporti of the United 
| 


States Commission on Civil Rights, at 237.2 


a 


2 Further evidence of the severity of the problem is found in the 
voter registration statistics published by the [Commission on 
Civil Rights for 100 counties located in eight southern States. 
Thirty eight of the counties are located in Mississippi and a 


In view of the above, it becomes exceedingly important to 
ascertain what was’ intended and understood by the Congressmen 
responsible for the enactment of the 1866 civil rights act. While 
most of the debietus both inside and outside Congress were concerned 
with what rights should be declared by the civil rights legislation, 
the enforcement provisions were not altogether ignored. An exam- 
ination of the references to the act and its 4th section can lead 
to only one conclusion; that the act was intended to limit the 
discretion of the law officers who were charged with its enforcement 
to the extent that if violations were known prosecutions had to follow. 

In explaining the bill to the Senate, Senator Trumbull was 


primarily concerned with its early sections and confined most of 


his remarks to these, probably because he and its other proponents 
rightly guessed that most of the debate would center around them. 
He therefore summarized the enforcement provisions briefly, but 


succinctly: 


"The various . . . provisions of this bill make 

it the duty of the marshals and deputy marshals, 
the commissioners of the United States courts, 

the officers and agents of the Freedmen's Bureau, 
the district attorneys, and others, to be vigilant 
in the enforcement of the act." Cong. Globe, 39th 
Cong., lst Sess. 476 (1866). 


In the House, Congressman James Wilson of Iowa, in opposing a 


Contd...comparison of voter registration in those counties revealed 
that while in 1955 1.4% of the Negro voting age population was reg- 
istered, in 1962 only 1.1% was registered. In contrast, 69% of 

the white voting age population was registered in the latter counties 
in 1962. While none of the st tes studied had a very high percentage 
of Negro voter registration, Mississippi was by far the worst. 1963 
Report of the United States Commission on Civil Rights, at 32-36. 


proposed amendment (later defeated) that would have eliminated 
penal provisions from the bill, stated: 


"Thie bill proposes that the humblest citizen 
shall have full and ample protection at the cost 
of the Government, whose duty it is to protect 
him. The amandment . « » Says that the citizen 
despoiled of his rights .. . must press his own 
way through the courts and pay the bills attend- 
ant thereon. This may do for the rich, but to 
the poor... it is mockery. The highest| obli- 
gation which the Government owes to the citizen 
in return for the allegiance exacted of him is to 
secure him in the protection of his as Id. 
at 1295. 


Congressman Wilson could only have been referring to section 4 
when he spoke of the "cost of the Government" since only that 
section made general provision for Government payment of expenses. 
The opponents of the bill also had their say ch the meaning of 
the 4th section. Senator Garret Davis of Kentucky, who spoke at 


| 
length in the Senate debates on the provisions of the bill, 
viewed the 4th section as follows: 
| 
"The fourth section requires the United States 
attorneys .. - to institute both penal prb- 
ceedings and civil suits... If, according 
to the letter of this .. . act, a free negro's 
rights are infrinoed, the attorneys aehee SO 
the United States are required to institute bot 
civil and penal proceedings for the benefit of 
the negro, to bring a criminal prosecution! on 
behalf of the United States, and also a suit in 
the name of the negro..." Id. at 599. 


It is noteworthy that while the proponents of the bill ir 


speeches corrected misimpressions about what they intended ta be 
| 


its meaning, the remarks of Senator Davis on sectilon 4 were not 


challenged, except to explain that the act applied equally to 


persons of all races. 

Outside of Congress, a Western Associated Press dispatch of 
January 4, 1866, announced that Senator Trumbull intended to sub- 
mit the civil rights bill to the Senate the following day. In 
describing the bill, it noted that, "It . . . makes it the duty 
of the judicial authorities of the United States . . . to execute 
the law, and provide all the machinery for making the bill effective." 
Louisville Journal, Jan. 5S, 1866, p.3, col. 6. The content of the 
1866 act makes it appar. nt that this statement must have had ref- 
erence to its 4th isection, and in that section all general ref- 
erences to enforcement by officers use the the words "authorized 
and required" in stating the scope of obligation. 

The most significant aspect of all the statements on the 
enforcement provisions of the 1866 act, and particularly on its 


4th section, is that each statement refers to an unconditional 


mandate. Words such as "duty" and "required" appear in all of them 


as defining the scope of the obligation of those charged with enforce- 


ment. There is no lclearer way of saying that enforcement officers 
were not intended to have a discretion that might lead to non- 
enforcement on collateral grounds where clear evidence of a violation 
is known to them. Plaintiffs do not deny that under section 1987 
clear evidence of violations must be presented. But plaintiffs 

do contend that when defendants' agencies have such evidence, 

section 1987 compels the conclusion that defendants do not have 


the power to refuse to proceed in regard to such violations. 


Paragraph 23 of the complaint alleges that defendants' agencies 
| 


| 
have investigated and have been fully informed of the violations 


listed in paragraphs 14 through 22 of the complaint and that they 
have repeatedly refused to arrest and prosecute the offending 


local and state law enforcement officers. This factual allegation 


is not denied by defendants' motion to dismiss and must be taken 


as true for purposes of that motion. 

Further evidence of the intended meaning of 4 
Found in the 1875 civil rights act (Act of Mar. lh 
18 Stat.335) on public accommodations and jury se 


uage of section 1987 as it then appeared in the first sentence 


section 4 of the 1866 act was repeated almost verbatim in section 3 


of the 1875 act. It is logical to assume that within a period of 
less than ten years the understanding of the provision in question 


could not have undergone a significant change and that whatever 


evidence exists as to its meaning in 1875 is also 
the same language as used in 1866. 


In section 3 of the 1875 act, several clauses 


statement that district attorneys and others are 
| 


required" to institute proceedings for violations: of 


is a provision that "any district attorney who shall wilfully fail 


to institute and prosecute the proceedings hereini required,shall, 
| 
for every such offense forfeit and pay the sum of, five hundred 


dollars to the person aggrieved thereby... and shall, on 
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conviction thereof, be deemed guilty of a misdemeanor 

(Emphasis added.) There is no other possible antecedent in the 

act for the words "herein required" except the preceeding statement 
on the obligation of district attorneys and others to institute 
proceedings. And, if that statement on obligation were interpreted 
to give absolute discretion, then nothing was "herein required" and 
under no circumstances could conditions exist that would make the 
penalty clause operative. In other words, if the language stating 
the scope of the enforcement obligation were not irnerpreted to 


mean that where facts clearly showed violations prosecutions wre 
mandatory, under no condition could there be an offense by a dis- 
trict attorney under this section and the penalty provision would be 
meaningless. That Congress could have intended the latter result is 


patently ridiculous. 
Moreover, an interpretation of the 1875 act permitting dis- 


cretionary enforcement could never have been intended by Charles 


Sumner, known to be the father of that act. 3 Cong. Rec. 952 (1875). 


Senator Sumner, an expert in the field of legislation, had a unique, 
uncompromising devotion to the cause of civil rights for Negroes 

and he was determined to find effective methods for enforcing 

those rights. II Blaine, Twenty Years of Congress 544 (1893); Dawes, 
Charles Sumner ch.’ XXI, XXII & XXVII (1892); Grimke, Charles Sumner 
ch. XIV & XV (1892). In fact, the 1875 act was based on unsuccess- 


ful bill introduced by Sumner in the Senate in 1871. Cong. Globe, 


aa 


42nd Cong., 2nd Sess. 244 (1871). The 1871 bill, instead of 
repeating the lanquage of section 4 of the 1866 ac had incor- 
porated it by reference and had then added, "any oF the aforesaid 
officers failing to institute and prosecute such proceedings herein 


required . . . shall on conviction thereof be deemed guilty of 


a misdemeanor a 


During the House debates on the 1875 act Congressman Benjamin 
| 
F. Butler, who reported the bill from the House Judiciary Committee, 


was met with the contention that the 1875 act would be ineffective 


| 
because it placed jurisdiction in the federal courts rather than 
the state courts. The reason for this argument was stated to be 


that the expense of instituting actions in the federal courts was 


far greater than that in the state courts. Butler; answered this 
| 
argument by stating: 


"We make it the duty by this bill of the district 
attorneys to see that the penalties provided for 
in this statute are enforced." 3 Cong. Rect. 940 

(1875). 


The statement qusted could only have been a reference to section 3 
| 
of the 1875 act because it was the only section of! the act which 


mentioned district attorneys. In addition, the reference was 


clearly to institution of criminal proceedings since section 3 
| 
expressly excluded from its mandate "the right of action accruing 
to the person aggrieved." Here, once again, mandatory language is 
| 


| 
used to explain the meaning of the language today found in 42 U.S.C. 


1987. 
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It is not necessary to resort to secondary evidence alone to 


ascertain that Congress intended to limit the discretion of those 
charged with enforcement under what is now section 1987. The very 
contents of the 1866 act, and in fact of all the civil rights acts 
passed within the ten year period after the civil war, clearly 
evidence a consistent purpose to ensure the enforcement of civil 
rights through the enactment of mandatory procedures indeed extra- 
ordinary when compared with legislation in other areas of law. For 
example, a special provision was enacted (and still continues today, 
after several amendments, as 42 U.S.C. 1990) not only making it the 
duty of a United States marshal to obey and execute all warrants 
issued under the provisions of the 1866 civil rights act, but "to 
use all proper means diligently to execute the same" and explicitly 


providing that upon his refusal to do so he should be fined in the 
sum of one thousanid dollars to the use of the person upon whom the 
accused is alleged to have committed the offense. Act of Apr. 9, 


1866, ch. 31, sec.' 5, 14 Stat. 28. Obviously, this kind of a pro- 


vision is not customary in statutes dealing with duties of United 


States marshals. Again, a provision was enacted (now 42 U.S.C. 1986) 


that every person who, having knowledge that a violation is about 

to occur and having power to prevent or aid in preventing the viol- 
ation, neglects or refuses to do so shall, if such violation occurs, 
be liable to the party injured for all damages caused by the viola- 


tion which by reasonable diligence he could have prevented. Act of 


LS 


Apr. 20, 1871, ch. 22, sec. 6, 17 Stat. 15. Tded ontece! provisions 
evidence the strong determination of the men who ehacted the civil 
Tights legislation to ensure the enforcement of those rights by 
imposing duties where ordinarily there is discretion. 

Both chapter 31 and other acts passed in 1866 show 


that the legislators of that period knew quite well how 


total discretion. Section 8 of chapter 31 
stating that "whenever the President 
believe that offences have been or are likely to 6 


against the provisions of this act... it shall be lawful 


him, in his discretion, to direct" that certain ac 


wy 
i) 
Ea) 
wo 
oOo 
oO 


A review of acts passed in 1866 also shows that l 


w 


Qu 


"authorized and required" was not infrequently us 
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command that was to become operative upon t 


(a 
+ 


i 
p 
| 
M 
| 
ed 
| 
! 
1 
| 
! 


condition precedent. For example, an 1866 act (Act 
ch. 29, Stat. 26) provided that "the Secretary | 
hereby, authorized and directed to issue, upon requisition oF 
governor of the Dakota Territory, such amount of ordnance 

may be necessary to arm the inhabitants of said 

against hostile Indians ..." t can hardly be 

language was intended to vest the Secretary of War | 
discretion in the issuance of ordnance to inhabitad 


Territory. 
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cretion in instituting prosecutions upon fulfillment of certain 
conditions is not a novel concept. Section 5S of the Pure Fooc and 
Drug Act of June 30, 1906 (ch. 3915, 34 Stat. 768) provided that 
"it shall be the duty of each district attorney to whom the Sec- 
retary of Agriculture shall report any violations of this Act, or to 


whom any health or food or drug officer or agent of any State 
shall present satisfactory evidence of any such violation, to cause 
appropriate proceedinas to be commenced and prosecuted... for 


the enforcement of the penalties as in such case herein provided." 


In United States v. Morgan, 222 U.S. 274 (1911), the lower court 


had sustained a motion in arrest of judgment because the defendant 
had been prosecuted for a violation of the act even though the 
conditions required for section 5 to become operative had not 
occurred. The Supreme Court reversed the judgment of the lower 
court on the ground that section 5 was not intended to deprive the 
district attorney of discretion to prosecute where the conditions 
stated in that section did not exist. But in discussiog section 5, 
the Court stated that if either of the conditions stated in the 
section did occur, the district attorney "must" begin proceedings. 


In commenting on the condition of receipt of a report from the 


Secretary of Agriculture, the Court even stated that when the district 
attorney "receives the Secretary's report, he is not to make another 
and independent examination, but is boynd to accept the finding of 


the Department." 


LS 


That a statute can deprive a federal law enforcement officer of 
u 


discretion as to whether to investigate and report lviolations of an 
act for prosecution burposes is well illustrated by Donnelley v. 
United States, 276 U.S. 505 (1927). In that case : Prohibition 
Director had been convicted for failure to report Violations Or 

the National Prohibition Act (Act of Oct. 28, 

Stat. 305) to the United States Attorney. On 

contended that his failure to so report was not a punishable offense 
because enforcement officers were not intended to He deprived 


all discretion by the Prohibition Act. Section 2 


a chee 
oa) 


vided that "The Commissioner of Internal Revenue, 


a os eens Mele 
Be 


agents, and inspectors shall investigate and 


this Act to the United States Attorney for the district 


committed... The defendant argued that this 


4 


gu 


Q 
2 


a 
m 


lan 
general to impose an unconditional mandate. The Sup: 


in the light of the many strong pressures wnich exo) 
were likely to be exercised against its enforcement 


reading of the section imperative. As shown in the 
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THE ALLEGATION OF FAILURE BY THE ATTORNEY GENERAL AND OTHER 
LAW ENFORCEMENT OFFICERS TO EXERCISE DISCRETION, DELEGATED 
BY STATUTE OR IMPOSED BY COMMON LAW, STATES A JUSTICIABLE 


CONTROVERSY AND CLAIM SUBJECT TO REVIEW IN THE DISTRICT COURT 


Even in the absence of a specific statute which mmpels pro- 
secution of all violations that are known, the cases involving 
review of prosecutors' obligations to institute proceedings fall 
into two distinct categories. They reflect a definite, common law 
distinction made between (1) the exercise of discretion by a pro- 
secutor resulting in his refusal (or determination) to initiate a 
particular prosecution, and (2) a systematic refusal by a prosecutor 
to prosecute at all'a given class of offenses, as is alleged in 
this case. Even ifiit were conceded that the exercise of "discretion" 
falling within the first category may not be reviewable, there is 
no doubt that the court below has the power to review refusals to 


act falling within the second. 


The distinction between the two situations is well illustrated by 


a comparison of State on inf. McKittrick v Wallach, 353 Mo. 312, 
182 S.W.2d 313 (1944), with State on inf, McKittrick v. Graves, 346 
Mo. 990, 144 ©.W.2d 91 (1940). In the Wallach case, a quo warranto 
proceeding to remove a prosecutor from office, the record showed 

no proof of a systematic refusal to prosecute all cases of a given 


class of offenses (violation of liquor laws). The proceeding failed 


because the prosecutor had actually exercised his discretion, in 


good faith, as to each particular alleged violation /brought to his 
attentior, Some he prosecuted to conviction, cthers he did not. 


In contrast, in the Graves case, also a quo warranto proceeding 


to remove a prosecutor, the facts showed that the prosecutor had 


never reached the noint of good faith exercise of his discretion 


tent, and long term refusal to prosecute any case of 
offenses. Here, "discretion" was no defense to 


out case of nonfeasance. In such a situation there! 


ctetuueees ened, 70 Fe Sime, Sones). myn toa?) 
other grounds, 166F 2d 884 (6th Cir. 1948), found cause 


the name of a local orosecutor from its roll of 


prosecutor. On finding a systematic and consistent, 
prosecute obvious and flagrant violations, the 


hibited that prosecutor from practice in his court. |! 


here the Federal district court did review a local drosec 


failure to act, and not even in respect to federal laus, but 
enforcement of local ordinances and state statutes. | 


court imposed a punishment upon the attorney for his fai 
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The power of a court to review a prosecutor's systematic refusal 


to act, or to exercise discretion, is further illustrated by State 


v. Winne, 12 N.J. 152, 96 A.2d 63 (1953). There, in reversing the 


dismissal of an indictment of a prosecutor for non-feasance (a 
decision joined in by Justice William J. Brennan, Jr., then a judge 
of the Supreme Court of New Jersey), Chief Justice Vanderbilt care- 
fully analyzed the question of reviewability of prosecutor's conduct, 
and the reasons which compel review. The defendant's basic content- 
ion, on which the indictment had been dismissed, was that no amount 
of inaction and neglect as to any or all of his duties, whether pre- 


scribed by statute or by common law, could subject him to review by 
a court. The position of the defendant in the present case is ident- 
ical on its motion to dismiss, since the allegations of the present 
complaint can be fairly read to charge non-feasance. To this claim 


of full immunity from review the words of the New Jersey court are 
a complete answer, in both law and policy. 


"If the defendant's position is sound, then the public 
and individual citizens alike are without redress in 
the courts against a county prosecutor who declines 
to act with respect to any phase of his statutory or 
common law duties, unless it is alleged and proved 
that he does so corruptly. If the law were as the 
defendant contends, an honest but negligent prosecu- 
tor would have it within his power to cripple or 
nullify the enforcement of the criminal law of his 
county or to choose at his pleasure the portion of 
the criminal law he would enforce. He would have 

. the suspending power sought so strenuously by 
the Stuart Kings, 2 Holdsworth, History of English 
Law (3rd ed. 1923), 440, 4 Idem (1924), 205, 6 Idem 
192, 204, 217-225, 241-2 and Maitland, the Constitu- 
tional Law of England, 188, 302-306, but denied to 


them in the English Bill of Rights. ‘The 
pretended power of suspending of laws, or 
the execution of laws, without consent of 
Parliament, is illegal,' 1 Wm & M. sess. 
C.2, sec, ii. There is no difference in 
principle and there would be no difference 
in effect except as to territorial "range 
between a Stuart openly defying and prevent- 
ing the execution of the law and a county 
prosecutor winking at and tolerating the 
violation of the laws. Each is utterly in- 
consistent with the range of law that is the 
ideal and goal of the common law and equal- 
ity before the law which is a Fundamental 
tenet of American oolity, In his county -- 
the prosecutor is the foremost representa- 
tive of the exexutive branch of government 
in the enforcement of the criminal law. 

As epitomized in the State ex rel. Johnson 
v. Foster, 32 Kan. 14 3P. 534, 538, (Sup. 
Ct. 1884) 'He is the officer upon whom the 
state relies for the prosecution of all 
criminal offenses within his jurisdiction. 
If he fails or refuses to act, the law is 
voiceless and powerless. It is paralyzed.'" 
96 A.2d 65, at. 72. 


The complaint in the present case clearly states 
the framework of law established by the cited cases. 
2 and 24 of the complaint state, as the basis of ith 
the Attorney General, and those whom 1e supervises, fi 
refused to act in respect to a given class of offens 
of the United States intended to protect the rights jof the plaintiffs. 
Paragraph 23 alleges that the defendants have been fiully informed of 
these violations (which the court below admitted could be violations 
of plaintiffs' constitutional rights as well). Paragraoh 2 also 


; : ch 
alleges that this nonfeasance has, in effect, sanctioned and oeroet- 


uated a lawless pattern of conduct on the part of Mijssissippi 
officials and some private citizens. The allegations of Paragraphs 


14 through 22 of the complaint illustrate this by stating facts 


20 


which show a pattern of persistent and systematic violation of fed- 
eral statutes in Mississippi. Thus the very evil of a suspension 


of the laws notpermitted the Stuart Kings, a reign of terror, has 
come about in Mississippi through a pro tanto suspension of the 


laws by a failure and refusal to act as to a given class of offenses- 
The Facts stated in these paragraphs of the complaint, all of 
which must be taken'as true and read liberally in favor of plaintiffs 
on a motion to dismiss, are legally sufficient in themselves, under 
the cases cited to support a claim of a refusal to act, or a refusal 
to exercise discretion in the face of a situation which reauires 
use of discretion. 'Paragraoh 15 of the complaint in particular 
emphasizes that the essence of the claim is the defendant's complete 
Failure to act. The statement of John Doar, of the Justice Depart- 
ment's Civil Rights Division, to the effect that the Justice 
Department could not act until somebody was hurt (Compl. Para. 16) 


is an admission of defendants’ nonfeasance. Physical injury to the 


plaintiffs, or others in like circumstance, is not an element of 


the class of offenses in question (see 18 U.S.C. 241, 242) whose 


prosecution is entrusted to federal authority and as to which they 
have failed to act. To require physical injury is tantamount to 
suspending the operation of these statutes in Mississippi, as well 


as the arbitrary addition by an enforcing agency to an offense of 
an extra element not put there by Congress. Moreover, the ultimate 


injustice of the refusal to act except upon a showing of physical 
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injury (and even then action is not forthcoming, see 
18 & 19) is that it puts the Negro citizen of Missis 


curious situation of having to be killed or maimed b| his con- 


which relief can be granted there is an imolication ji 
of the district court that the complaint would still 


because it fails to name particular individuals aaai 


allege an arbitrary, caoricious, or wilfull abuse of 
Under the theory of the complaint (that is, a ref: 


to act at all, even to the point of exercising 
the naming of particular individuals against whom 
necessary. The plaintiffs do not seek review o 


exercise of discretion as to particular prosecu 


the complaint alleges a failure to exercise discretion 
+ 


class of offenses. Requiring plaintiffs tc plead ds 


of the systematic, patterned, and consistent refusal 


the basis of their claim. Likewise, allegations of | 


capricious, or wilfull abuse of discretion are immaterial 


n exerc 


Abuse of discretion implies that discretion has bee 


allegation. State v. Winne, supra. 


in} 
wel 
in an unlawful manner. Nonfeasance, however, requires 
| 
| 
| 
| 
| 
| 
| 
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The gist of the district cart's decision in this case is that 
the "discretion" of a prosecutor, in this case the Attorney General, 
is not reviewable. In reaching this conclusion, the court's opinion 
relied chiefly upon a dictum from Pugach v. Klein, 193 F. Supp. 630 
(S.D.N.Y. 1961). The basis of the decision in Pugach v. Klein was 
that (prior to the enactment of 28 U.S.C.A. 1361) a federal district 
court had no power to issue a writ of mandamus under any circum- 


stances, much less to compel a district attorney to prosecute a 
specific violation of federal statutes. The court went on to say, 
however, that even if it had power to issue mandamus it would not 


in that case have done so because it would not interfere with the 
district attorney's right to decide whether an offense had been 
committed. Insofar'as the dictum be read to immunize from review 

a prosecutor's decision whether to proceed against a specific 
defendant in a particular prosecution, it may state an acceotable 
proposition of law. But if it be read more broadly to make un- 
reviewable a systematic and consistent refusal to investigate and 
prosecute a given class of offenses, under the guise of "exercise 
of discretion", it is wrong as has beenanply shown in the preceding 
discussion. And it was apparently this broad, and wrong, reading 
of the dictum upon which the court below based its decision in this 
case. 


The remaining cases cited in the district court's memorandum 


opinion (App a) as supporting the nonreviewability of the 
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' 


prosecutor's "discretion" are not contrary to plaintiffs position 


in this case. The cases there cited are all concerned with an 
exercise of discretion in respect to a particular prosecution. 
| 


example, in the Confiscation Cases, 74 U.S. (7 Wall. 

| 
the issue was whether a district attorney, acting on 
United States, 


admiralty. The Court held he had such power. 


meaning. Likewise in United States v. Woody, 2 fF. 2d 262 (Nn. 


power to dismiss, on his own motion, a particular on 
an indictment was returned and a bench warrant issue 


unserved. Milliken v. Stone,16 F.2d 981 (2d Ci 
denied, 274 U.S. 748 (1927), is totally beside the slog 
a suit in equity to declare a treaty Sieonsee wei nel 
federal officials from adhering to the treaty. The om 


it was held, had no standing to raise a constitution 
they had suffered no injury. 

In Goldberg v. Hoffman, 225 F.2d 463 (7th Cir. Us 
defendant was seeking to enjoin his own criminal pro 
tax evasion on the ground of his poor health. The ¢ 
trial, had been continued because of defendant's 000 
had then been called again. At the second attemot 


ti 


the judge, on examination of the medical records, col 
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the defendant had voluntarily absented himself and permitted the 


trial to continue. United States v. Brokaw, 60 F. Supp. 100 (S.D. 


Ill., 1945), was concerned with the power of the district attorney 
to enter a nolle prosequi on the ground that he did not believe he 
could secure convictions against the indicted defendants. 

The court, however in United States v. Brokaw, in passing on 
the district attorney's power made the sweeping statement that the 
district attorney as public prosecutor is clothed with the ovower 
and charged with duties of the Attorney General in England under 
the common law. The canclusion was that the prosecutor's conduct 


is never reviewable except by his executive superior because at 
common law the Attorney General in England was subject only to 
the crown. The same argument was made in State v. Winne, supra, 


and the answer given there is equally applicable to the federal 
prosecutor: 


"An attempt is made to identify the powers and 
duties of the county prosecutor with those of 

the Attorney General and then to identify the 
powers and duties of our Attorney General with 
those of the Attorney General of England. 

History bellies this contention . . . Especially 

is it to be noted that in England tne prosecut- 
ion of crimes was traditionally a private matter. 
It was not until 1879 that theOffice of Director 
of Public Prosecutors was established by the 
Prosecution of Offenses Act, 42 and 43 Vict. C.22 
(5 Halsbury's Statutes of England [2d ed.], 895). 
Even now under this act and its amendments, 47 and 
4B Vict., 58, and 8 Edw. 7, 3 (5 Halsbury [2d Ed.], 
904, 940), the English prosecutor need act only in 
offenses punishable by death, offenses against the 
coinage, fraudulent bankruptcies and violations of 
the election laws." 96 A.2d 63, at 69. 
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In the United States, on the contrary, it aopeans to have 
always been the rule that only the federal or 


federally created offenses. Confiscation Cases, sugra. The 


rT 
i 


ie é ee Re, Mame eer 
ability at common law of private criminal prosecutign in England 
gave some reason to total non-review of the state orosecutor's 
| 


conduct. Sut absent the reason for the rule, the ryle should fail. 

Although, for purposes of argument in this see) we have not 
denied that an exercise of discretion ina particular orosecution 
may not be reviewable, we cannot admit the fmoiication in the 


district court's quotation from Pugach v. Klein, sugra, that dis- 
‘matter of 
| 


| 
constitutional doctrine of separation of oowers. Marbury _v Madison, 


cretion, in a broad sense, is never reviewable as a 


1 Cranch 137 (1803), early rejected the logic of that proposition 


in holding that the courts could ultimately review the discretion 


Kent v. Dulles, 


of Congress in enacting legislation, when the question was oraperly 
presented in a case or controversy. And recently in 


357 U.S. 116 (1958), the Supreme Court reviewed and/held illegal 
executive conduct which was defended as discretionary, Finding 


that that discretion had been limited by Congress. 


In so holding in Kent _v. Dulles, supra, the Cour 


i 
reasoning first clearly outlined in Kendall v. United States, 


12 Pet. (37 U.S.). 524 (1838), where the Court rejected a limitation 


of its review power based on "separation of powers", in the Following 
p S 


language: 
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"It was urged at the bar, that the postmaster- 
general was:alone subfect to the direction and 
control of the President, with respect to the 
execution of the duty imposed upon him by this 
law; and this right of the President is claimed, 
as growing out of the obligation imposed upon 
him by the Constitution, to take care tnat the 
laws be faitnfully executed. This is a doctrine 
that cannot receive the sanction of tnis court; 
Tt would be vesting in the President a dispensing 
power, which has no countenance for its support 
in any part.of the constitution; and is asserting 
a principle, which if acrried out in its results, 
to all cases falling within it, would be clothing 
the President with a power entirely ty control 
the legislation of congress, and paralyze the 
administration of justice." 12 Pet. at 612-613. 


Even though tne Court in Kendall v_ United States, supra, found 


that the duty in question was "ministerial," i.e totally deprived 
of discretion by act of Congress, it non-the-less laid down a 
standard as to review of executive conduct which is apnlicable to 
the present case. Rejecting total non-review, the Court did however 


recognize a limitediarea where the constitution prevented review of 
the executive. First, the President himself may not be reviewed in 
the exercise of his constitutional powers except by impeachment, 
though this personal immunity does not extend to his subordinates 
in the executive branch. Secondly, certain powers of the three 
branches of government may be mutually exclusive by direct command 
of the constitution and not subject to review Cf. Baker v. Carr, 
369 U.S. 186 (1962). But, apart from these limited instances, 


insofar as Congressiimposes a duty, so far is discretion curtailed 


and executive conduct in respect to that duty made reviewable in 


the courts. 


"There are certain political duties imnosed unon 
2 és : | 
many officers in the executive department, the 


discharge of which is under the directicn of th 

President. But it would be an alarmin i 
that congress cannot imocse upon any 

officer any duty they may think orop 

not repuanant 

by the constitution; and in such 

and resoonsibility grow out of an 

the control of the law, and not t 

of the President. And this is 
ase, where the duty enjoined 
erial character." 12 Pet. a 


emec 


+ 
u 


i=] 
is 
6 


7 


The real issue is not one of judicial power t 


conduct, but of the scope of review undertaken, 


: ; eee : sail se 
according to the congressional delimitation of! the 


oa) 


range from absolute duty (i.e. duties "ministerial 
Kendall v. United States) through intermediate) d 
and discretion (e.g. United States v. suniei ney suora, Un 
States v. Morgan, supra, and Kent v. Dulles, suora) to 


areas of absolute discretion (i.e the President's power 


ambassadors). 


In the present case two statutes 


the executive branch. One, 78 U S.C. 


lo SE o_o 


the duty of district attorneys, under the sune 


Attorney General, to orosecute for all offense 


51) MESSED | | Tai 


be: 


States. There is no discretion allowed by th 


the district attorney or the Attorney General 


EE 


class of offenses from prosecution since the 
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requires prosecution of all offenses. If one wished to apply labels 
as a substitute for thought one could say here that the duty to 
exercise discretion is ministerial only; that is, there is no 
discretion not to use discretion as to any given class of offenses 
against the United States. And "discretion" in this case is further 
narrowed by 42 U.S.C. 1987, whether that statute is read as imposing 
an absolute mandate (no discretion) to prosecute all violations that 
are known or as leaving open an area of discretiun as to particular 
prosecutions. These statutes at the least require that discretion be 


exercised and 42 U.S.C. 1987 buttresses, in respect to civil rights, 


the command of 28 U.S.C. 507(a)(1) to prosecute all offenses. Thus, 


there is a duty to'srosecute all offenses, and especially civil 
rights offenses. A persistent and systematic refusal to perform this 


duty within the limits set by statute is reviewable by the courts. 


IT IS WITHIN THE POWER OF THE DISTRICT COURT TO 

ATTORNEY GENERAL AND OTHER LAW ENFORCEMENT OFFICERS, BY 
MANDATORY PROCESS, TO COMPLY WITH STATUTORY PROVISIONS 
LIMITING DISCRETION AND TO EXERCISE DISCRETION DELEGATED 
BY STATUTE OR IMPOSED BY COMMON LAW, AND IT IS ALSO WITHIN 
THE COURT'S POWER TO INTERPRET THE LAW SO PROVIDING BY 


DECLARATORY JUDGMENT. 


The rule is generally stated that the writ of mandamus will 


issue only to compel "ministerial" duties. But to state the rule 
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is not to scelve the problem of how to characterize the duties 
involved in any particular controversy. To do the /latter, the 
court must first ascertain what conduct the law in jquestion 
appears to compel and then to this it must compare ithe actual con- 
duct of the respondent. Only in this manner can the court decide 
whether the respondent has transgressed the statutory or common 
law limits imposed upon his conduct. If the respondent has trans- 
gressed the limits, then mandamus will issue to compel the prooer 


conduct. Thereupon, the pelled conduct may be labelled "minis- 
terial" so as to satisfy the rule that mandamus will issu 


comple "ministerial" acts. 


i 
J 


This was the view of the writ taken by Chier Justice Taft in 


Work v. United States ex. rel. Rives, 267 U.S. 175 | 
Taft drew upon Kendall v. United States, Supra, 
Pauldina, 14 Pet. (39 U.S.) 497 (1840), as stating] the extremes 
between which lies an area where executive cinder aan be a mixture 
of "ministerial" and "discretionary" functions. Thus, where 
statutes are involved, "ministerial" and "discretiovery" are not 
used as keys to solutions of legal problems, but ate conclusions 
drawn only after careful analysis by the courts of the statutes 
imposing the duty and the congressional purpose behind Pte: Ln 
other words, since in all but a very few instances there are limits 
to discretion, to ascertain these limits is a matter of statutory 

| 

| 

| 

| 


construction in reference to a given set of factse; When such an 
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issue arises in a case or controversy, it clearly comes within 
the judicial power to define the scope of obligation invelved. 
When the court, after careful analysis of the applicable statutes 
in reference to the conduct in question, decides that either some- 


thing or nothing is owed then it will issue a writ of mandamus or 
not, depending on what it has found in its analysis. 

In view of the above, in mandamus a judicial decision requires 
at least two things: one, a careful examination of the legal 
authorities indicating a duty to olaintiffs; and, two, an examination 
of the executive conduct alleged to have violated the duty. In 
this case the district court erred in both respects. first, as a 
consequence of misreading and misconstruing the complaint it applied 
an inappropriate body of law. That duties are owed by defendants 
to plaintiffs and the class they represent is fully supported both 
by statute and common lau, and the complaint clearly states a claim 


based on failureto perform such duties. Second, in ruling against 


mandamus on a motion to dismiss, the court failed to held a hearing 


into the Facts of the executive conduct in question. A ruling 


against mandamus without a consideration of the facts would appear 
possible only where there is a total absence of any legal authority 


indicating a duty to plaintiffs. And a hearing is, of course, 
necessary to ascertain facts of which the court could not otherwise 


have knowledge. 


31 


In the present case two statutes, in express terms, impose a 


duty on the Attorney General and his subordinates, the district 
attorneys: 29 U.S.C. 507, and 42 U.S.C. 1987. These statutes 
impose limitations on the prosecutor's discretion and, as Chief 
Justice Taft said, "He can not transgress those limits, and if he 
does so, he may be controlled by injunction or mandamus to keeo 

rs 


within them. The power of the court to intervene, if at all, thus 


depends upon what statutory discretion he has." Work v. United 


States, ex. rel. Rives, suora, FY a fate 


That a district court has the power to issue mandamus where 
Government officials refuse to exercise discretion is implicit in 
the language of the statute granting such jurisdiction and in its 
legislative history. It has long been fecanntved! that the power 


i 
of the federal courts in the District of Columbia |to issue writs 


of mandamus derives from the common law of Maryland. In 1962, 


however, Congress granted power to all district courts to enter- 


tain proceedings in the nature of mandamus to review executive 
Sancho Pe UsSeceh. 1soly 76. Sate. rae C1962); yt is apparent 

from both the terms of the statute and its legislative history that 
it was not the intent of Congress to alter the power of the District 
of Columbia courts, but to extend that same power to all other 
district courts. It is clear, too, from the legislative history 


that Congress intended to preserve both the framework of prior law 


| 
as to the writ and the judicial approach as to its issuance as 
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outlined in Kendall v. United States, supra, and Work v. United 
States ex. rel. Rives, Supra. 

The statute as enacted reads as follows: "The district courts 
shall have original jurisdiction of any action in the nature of 
mandamus to compel! an officer or employee of the United States or 
any agency thereof to perform a duty owed to the plaintiff." 28 
U.S.C.A. 1361, 76 Stat. 744 (1962). The statute exempts no one, 
and refers to duty’ without qualification. Senate Report No. 1992, 
Aug. 31, 1962, specifically states what the statute is intended to 
do: one, to permit’ the district courts "to issue orders compelling 
Government officials to perform their duties," and, two, "to issue 
orders compelling Government officials . . . to make decisions in 


matters involving ‘the exercise of discretion, but not to direct or 


influence the exercise of the officer or agency in the making of 


the decision." 1962 U.S. Code Cong. & Ad. News 2785. (Emphasis 


added.) Congress thus recognized that mandamus is to be available 
to remedy a failure to use discretion; that it will issue to compel 
the making of a decision. 
Further, Congress did not adopt a recommendation of the Department 
of Justice that the word "duty" in the statute be qualified by the 


term "ministerial." The Department of Justice was concerned lest 
the district courts outside the District of Columbia read the 


statute as granting more power than the District of Columbia courts 


already had. Id., at 2788-89. Assuming that the Department of 
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Justice was not at odds with Congress' interpretation of the 
law of mandamus in the District of Columbia, then the Department's 


understanding of the term "ministerial" duties must include the 


duty to exercise discretion. Sut more important, when the judicial 


Tequirements for a decision as to mandamus are considered, the 
draftsmen of the statute appear to have been wiser than the Depart- 
ment of Justice. To have qualified "duty" with initnister tay" would 
have converted a conclusion drawn from law and ract into an a priori 
standard. It would have put the cart before the hanes and, in effect, 
would have reversed the standards for decision developed From Kendall 
v. United States, Supra, to Work v. United States ie rel. Rives, 
Supra, which require a consideration of both the law and the facts 
before an executive function is labelled ministerial or discretionary. 


Cf. Kent v. Dulles, supra. That Congress refused the suggested 


change is proof that Congress intended to preserve jthe prior stand- 


ards for decision, | 


Since the district court has the power to issue an order in 


the nature of mandamus in this case, the only possible impediment 


to its issuance here would be the question of the administrative 
| 


Feasability of enforcement of the order. That is, toate the dis- 
trict court adequately supervise adherence by the Department of 
Justice to the terms of such an order. The prayer for relief 
(Compl. Par. 25) in effect asks no more than that defendants do 


their duty. It requests that defendants be required to perform 
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all those ‘unctions necessary to a good faith exercise of dis- 
cretion as to prosecution of federal offenses brought to their 
attention. The pattern of non-enforcement indicates that such 
functions are not being performed in respect to plaintiffs' rights 
in Mississippi. The Attorney General has statutory powers of super- 
vision over his subordinates amd can himself require proper per- 
formance of duty. ‘If the officials in Mississippi subject to the 
Attorney General's supervision refuse to cooperate they can be 
removed from office. Since this is the case, it. cannot be arqued 
that the enforcement of the order is administratively impossible. 
But, even if the district court decides that the relief 
requested is not administratively feasable, the case is still one 
in good posture for a declaration of rights. The district court 


held, as to the request for declaratory judgment, that no contros- 
versy exists between the defendants and the plaintiffs because the 


court could find no dispute as to the extent of defendants' authority 


to act. (App ). But this is the gist of the whole complaint. 


Plaintiffs have repeatedly requested defendants to investigate, 
arrest, and prosecute violations of the constitutional and statutory 
rights of plaintiffs and of other members of the class plaintiffs 
represent. On the other hand, defendants have consistently failed 
and refused to act in respect to such violations and maintain that 
they have no legally enforceable duty to take action. An actual 
controversy does exist both in respect to the failure of the defend- 


ants to exercise their discretion in regard to the facts alleged, 
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and as to the extent of the duty imposed upon setedaanes under 
28 U.S.C. 507 and 42 U.S.C. 1987. This being so, dn actual con- 
troversy exists and the case is unquestionably suitable for 
declaratory judgment. Cf. Evers v. Dwyer, 358 u.s] 202 (1958). 
Further, even though a declaratory judgment is not 2 substitute 


for mandamus, the executive branch of the federal government 
| 


normally conducts itself in a lawful manner and @ declaration of 


rights is often enough to effect the necessary relief. See, e.Q., 
| 


Kent v. Dulles, supra. 


CONCLUSION 


The judgment of the district court granting tHe defendants' 
motion to dismiss the complaint should be reversed, and the 


case remanded to the district court for further praceedings. 


Respectfully submitted, 
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QUESTION PRESENTED 


Whether a mandamus action will lie to compel the 


appellees, federal officials charged with the responsibility 


of prosecuting federal criminal violations, to institute the 
arrest and prosecution of certain persons in the State of 
Mississippi who have allegedly deprived appellants of their 


civil rights in violation of 18 U.S.C. 241, 242. 
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ROBERT F. KENNEDY, Attorney General of 
the United States and J. EDGAR HOOVER, 
Director of the Federal Bureau of 
Investigation, 


Appellees. 


ON APPEAL FROM THE UNITED STATES | 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
| 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


The plaintiffs-appellants brought in the district court 


an action in the nature of mandamus to compel the appellees, 
| 


the Attorney General of the United States and the Director of 


the Federal Bureau of Investigation, to perfrom certain "duties" 


assertedly owed to the appellants (Complaint, p. 1). Specifically, 

these "duties" were described in the complaint as follows (Ibid., 

pp. 1-2); " * * * to protect plaintiffs and their class from 

deprivation of their constitutional rights, by the investigation, 

arrest, and prosecution of offending law enforcement officers 

of the state of Mississippi and of its political subdivisions, 

and offending residents of the state of Mississippi acting 

individually or collectively and/or in concert and conspiracy 

with said law enforcement officers." In addition to mandatory 

relief, declaratory judgments were sought as to the scope of 

the appellees‘ duties and authority with regard to law eee 
The appellants alleged that they were active workers in 

the State of Mississippi in a drive to register Negro citizens 

as voters, and that law-enforcement officers and citizens of 

that State "have and are continuing to, harass, intimidate, 

threaten, attack, arrest, jail and unconstitutionally convict 


plaintiffs and others similarly situated." (Complaint, pp. 3-4). 


Se 
1/ While the complaint as originally filed did not include a 
prayer for declaratory relief, such prayer was added by a sub- 
sequent amendment. 


Without naming any of the Mississippi officials or citizens 
involved, the appellants set forth a number of instances 


| 
in which one or more of them was said to be unconstitutionally 


threatened, harassed, arrested, prosecuted and convicted 
(Complaint, pp. 4-7). The appellants further alleged that 
the Department of Justice had "been repeatedly requested by 
plaintiffs and by others to arrest and prosecute the offending 
local and state law enforcement officers and/or any private 
citizens acting individually or collectively and/or in concert 
and conspiracy with said law enforcement officers, but have, 
in all cases, failed and refused to do so." (Complaint p. 7). 
The relief sought in the original complaint was an order 
compelling the appellees to direct the Sporceriate United States 
Attorneys to institute criminal prosecutions and to direct the 
appropriate United States Marshals and agents of the Federal 
Bureau of Investigation to arrest and imprison the offending 
Mississippi officials and other persons (Complaint , pp. 9-10). 
The appellees filed a motion to dismiss the complaint on the 
ground that this was not an appropriate case for the issuance 
of the relief sought. In an extensive opinion, (the district 
court agreed that the case was not a proper one for mandamus 


or declaratory judgment, and dismissed the complaint. Moses v. 


Kennedy, 219 F. Supp. 762 (D.D.C.). This appeal then followed. 
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STATUTES INVOLVED 


The relevant statutes are set forth in the appendix to 


this brief, infra, pp. 31-32. 


SUMMARY OF ARGUMENT 
I 

By this action, the appellants seek to compel federal 
officials to institute arrests and criminal prosecutions of 
certain unnamed officials and persons in the State of Mississippi 
for violations of the criminal provisions of the Civil Rights 
Acts, principally 18 U.S.C, 241 and 242, infra, p. 30 . However, 
it is clear that’ determinations by officials such as the 
appellees with respect to criminal prosecutions, are matters 
falling within the ambit of official discretion. The Confiscation 
Cases, 7 Wall. 454. Since the institution of criminal pro- 
secutions is within the discretion of the public officials 
charged with that responsibility, it is well settled that 
mandamus will not lie to compel the bringing of such prosecutions. 
Goldberg v. Hoffman, 225 F. 2d 463 (C.A. 7); Pugach v. Klein, 193 
PF. Supp. 630 (S.D.N.Y.). This rule, that the institution of 
criminal prosecutions cannot be controlled by mandamus, has been 
consistently reaffirmed by the federal courts. It is firmly 
supported by logic, as the determination of whether or not to 


-4- 


bring particular criminal prosecutions involves the weighing 
and consideration of a multitude of factors, which can only 
be done by the officials in the Executive Branch of the 
Government charged with that responsibility. consequently. 
the district court's holding, that it would be inappropriate 


for a court to compel by mandamus the bringing of criminal 


actions, was clearly warranted. 


II 


Furthermore, and contrary to the appellants’ assertions, 
the instant case comes within no "exception" to ine principle 
that mandamus of public officials will not lie to compel 
criminal prosecutions, The particular neil Seasgica 
giving federal officials the responsibility for enforcing the 
Civil Rights Acts, 42 U.S.C. 1987, infra, pa 30-31. does not 


impose such a non-discretionary ministerial duty that an 


action in mandamus may be brought to compel the institution 
| 

of criminal prosecutions for civil rights violations. In 
| 

addition, the distinction drawn by the appellants, between 
| 


the failure to prosecute in a specific case and the failure to 


prosecute in a "class" of cases, finds no support in the 


decisions. Cf., Milliken, et al. v. Stone, U.S. Atty, Gen., 
et al., 7 F. 24 397 (S.D.N.Y.), affirmed, 16 F, 24 981 (C.A. 2), 
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certiorari denied, 274 U.S. 748. Mandamus will not lie in 
either situation. Furthermore, even if such distinction 


did exist, the instant action does not fall within the 


category asserted by the appellants, i.e., a failure to 


prosecute in any of a particular class of cases. 
ARGUMENT 
I. MANDAMUS WILL NOT LIE TO COMPEL 
FEDERAL OFFICIALS TO INSTITUTE 
CRIMINAL PROSECUTIONS 
The present action is one to compel by mandamus the 

Attorney General and the Director of the Federal Bureau of 
Investigation to make arrests of and to prosecute criminally 
certain state officials, with regard to alleged deprivations 
of appellants' civil rights. However, it is clear that no 
such action may be maintained. The prosecution by govern- 
mental officers of violations of the law involves matters 
falling within the discretion of those public officials 
charged with that responsibility. While there are sanctions 
where such officials abuse their discretion, nevertheless the 
discretion may not be controlled by mandamus actions brought 
by private individuals. These principles have been firmly 


established by a multitude of decisions; and the appellants 


have utterly failed to cite any authority to the contrary. 


That the bringing of criminal prosecutions and civil actions 
for the benefit of the United States are matters falling within 
the discretion of the Attorney General and the United States 
Attorneys, was settled long ago. Thus, in the Confiscation 
Cases, 7 Wall. 454, the Supreme Court allowed the Attorney 
General, in his discretion, to dismiss libels Satie certain 
vessels seized after the Civil War over the objection of 


| 
informers who would have been entitled to a portion of the 


proceeds if confiscation were ordered. In the course of its 


opinion, the Court pointed out, 7 Wall. at 457: 


Public prosecutions, until they come 
before the court to which they are returnable, 
are within the exclusive direction of /|the 
district attorney, and even after they are 
entered in court, they are so far under his 
control that he may enter a nolle prosequi 
at any time before the jury is empanelled 
for the trial of the case, except in cases 
where it is otherwise provided in some act of 
Congress. 


Civil suits, in the name and for | the 
benefit of the United States, are also 
instituted by the district attorney, and, 
in the absence of any directions from; the 
Attorney General, he controls the prosecution 
of the same in the district and circuit courts, 
and may, if he sees fit, allow the plaintiffs 
to become nonsuit, or consent to a Sipcontinuance:. 


ee eee 
2/ Reliance on these settled legal principles should not give 
rise to any implication that the defendants herein have been 
less than vigorous in discharging the duties of their respective 
offices in protecting the civil rights of all citizens in 
Mississippi. The defendants will, of course, continue to carry 
out their obligations under the law in order that. all citizens 
may fully exercise their civil rights without unlawful inter- 


ference. 
=7= 


And in United States v. Schumann, 27 Fed. Cas. p. 984, 985, 
Case No. 16,235 (C.C. D. Cal.), Justice Field described the 


prosecuting attorney's power to refuse to prosecute as being 


“absolute." See also, e.g., United States v. Shoemaker, 


27 Fed. Cas. p. 1067, 1069, Case No. 16,279 (C.C. D. Ill.); 
United States v. Watson, 28 Fed. Cas. p. 501, Case No. 16,652 
(C.C. S.D.N.Y.). 

More recent decisions have likewise emphasized the 
discretion of prosecuting attorneys with respect to the 
institution and maintenance of criminal actions. The Fourth 
Circuit has stated, Clemons v. United States, 137 F. 2d 302, 
305: 

The United States District Attorney, and 

his duly appointed assistants, are charged 

with heavy responsibilities in the prosecution 

of criminal offenses against the United States. 

They possess large powers commensurate with the 

discharge of these responsibilities. Indeed, 

the District Attorney is practically paramount 

until the beginning of the trial * * *, 
In United States’ v. Woody, 2 F. 2d 262 (D. Mont.), the 
court was highly critical of the prosecutor's seeking to 
dismiss a criminal action but, nevertheless, permitted the 
dismissal, saying: "However, the district attorney has 
absolute control: over criminal prosecutions, and can dismiss 
or refuse to prosecute, any of them at his discretion." 


This Court has on several occasions pointed to the fact 
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that decisions of whether or not to prosecute on behalf of 

the United States are within the discretion of the prosecuting 
officials. In District of Columbia v. Buckley, 128 F. 2d 17, 
20, 75 U.S. App. D.C. 301, certiorari denied, 317 U.S. 658, 
this Court observed that the determination of whether or when 


to prosecute "is a matter of policy for the prosecuting 


officer and not for the determination of the courts." Again, 


in Fay v. Miller, 183 F. 2d 986, 988, 87 U.S. App. D.C. 168, 
it was said that the federal prosecuting attorney “is vested 
with broad discretion to protect the public Sten crime, such 
discretion being derived both from statutory grant and the 

authority of the Attorney General at common taw* See also, 


Cooper v. O'Connor, 99 F. 2d 135, 138, 69 U.S. App. D.C. 100, 


certiorari denied, 305 U.S. 642; ‘Brown Vv. United States, 299 F. 


438, 440, 112 U.S. App. D.C. 57; Kennedy v. Rabinowitz, 318 F. 
3/ | 
181, 183 (C.A.D.c.) 


2a 


2d 


ee 
3/ For additional decisions pointing out that the maintenance 


of criminal prosecutions is within the discretion of the 
appropriate prosecuting officials, see: United states Vv. 
Thompson, 251 U.S. 407; Felder v. United States, 9 F. 2d 872, 
874 (C.A. 2), certiorari denied, 270 U.S. 648; Deutsch Vv. 
Aderhold, 80 F. 2d 677, 678 (C.A. 5); Ex parte Altman, 34 

F. Supp. 106, 108 (S.D. Cal.); United States v. New York 
Great Atlantic & P. Tea Co., 54 F. Supp. 257, 258 (N.D. Tex.); 
United States v. Verra, 203 F. Supp. 87, 91 (S. D. N.Y.). 


See also, Schwartz, Federal Criminal Jurisdiction and 
Prosecutors’ Discretion, 13 Law and Contemporary Problems 64, 
83-86, where the author points out with appropriate references 
that: "Congress, well aware of this discretion, has never 
challenged its existence * * *," 
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Since the institution of criminal prosecutions is a matter 
falling within the discretion of the public officials charged 
with that responsibility, and consistent with the well-settled 
principle that mandamus will not lie to control how a public 
official will exercise discretion properly vested in ee 
it has been uniformily held that no action in the nature of 
mandamus can be maintained to compel investigation or in- 
stitution of criminal proceedings by public officials. Thus, 
in Goldberg v. Hoffman, 225 F. 2d 463 (C.A. 7), a petition for 
mandamus was filed against the Attorney General, an. Assistant 
Attorney General, and the United States Attorney, to compel 
them to relieve the petitioner of an indictment. The Court 
of Appeals dismissed as to the Attorney General and Assistant 
Attorney General for lack of territorial jurisdiction. With 
respect to the United States Attorney, the Court stated, 225 


F. 2d at 465: 


We must bear in mind that the United 
States Attorney is an officer of the 
executive branch responsible primarily 

to the President, and through him to 

the electorate, and that the remedy sought 
against Tieken is a broad one, to-wit, a 
direct mandate from this court compelling 
him to take, or refrain from taking, a 
specific course of action with respect to 
the indictment pending against petitioner. 


Se cee nae. 
4/ See, e.g., Marbury v. Madison, 1 Cranch 137, 166; Kendall v. 
United States, 12 Pet. 522, 609; Decatur v. Pauling, 14 Pet. 497, 
514-517; Work v. Rives, 267 U.S. 175, 177-178, 184; United States 
ex rel. Girard Co. v. Helvering, 301 U.S. 540, 543; Panama Canal 


Co. v. Grace Line, Inc., 356 U.S. 309, 317-318. 
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More specifically, we are asked to review 
the exercise of administrative discretion, 
overrule the decision of the executive and 
direct the course which that discretion 

must take. We think such judicial control 

of an executive officer is beyond the powe= 
of this court. 


And in United States v. Brokaw, 60 F. Supp. 100, 101 (S.D. I11.), 


where the petitioner sought to compel the United States Attorney 


to show cause why a previously entered nolle prosegui should not 
| 

be vacated and the prosecution reinstated, the court denied the 

petition, saying of the federal prosecutor: 


| 
| 
He is the representative of the public in 
whom is lodged a discretion to be exer 
cised for the general public welfare, a| 
discretion which is not to be controlled 
by the courts, or by an interested indi- 
vidual, or by a group of interested 
individuals who seek redress for wrongs | 
committed against them by use of the | 
criminal process. 


See, in addition, Milliken, et al. v. Stone, U.S. itty. Gen. 
et al., 7 F. 2d 397 (S.D.N.Y¥.), affirmed, 16 F. 2d 981 (C.A. 2), 


certiorari denied, 274 U.S. 748 (dismissing suit td compel 
enforcement of the provisions of the National Prohibition Act); 

| 
Pugach v. Klein, 193 F. Supp. 630 (S.D.N.Y.) (dismissing mandamus 


action to compel United States Attorney to prosecute several 


persons for alleged violations of the Federal Communications Act); 


Parker v. Kennedy, 212 F. Supp. 595 (S.D.N.¥.) (dismissing petition 


for mandamus to compel the Attorney General and United States 
| 
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Attorney to institute proceedings based upon alleged violations of 
the antitrust laws). Just as mandamus will not lie to compel 
prosecution, it will also not lie to compel investigation of 
asserted criminal violations. People v. Miles, 177 F. Supp. 172 
(W.D. Mich.) (dismissing a mandamus action to compel the United 
States Attorney to investigate an alleged conspiracy against 
5/ 

petitioner). 

Although mandamus will not lie to compel the institution 
of criminal investigations and prosecutions, on the ground that 
such determinations are within the discretion of prosecuting 
attorneys and like law enforcement officials, this does not mean 
that the public is helpless when a prosecuting attorney or other 
law enforcement official abuses his discretion and refuses to 
perform his duty. Even though a mandamus action may not be 
maintained, there are other remedies. As observed in several 
of the above-cited cases, "the remedy for inactivity of that 
kind is with the executive and ultimately with the people," 
5/ Similarly, the state courts have held that the prosecution 
of criminal actions or civil suits on behalf of the state cannot 
be compelled by mandamus. Murphy v. Sumners, 54 Tex. Cr. 369, 
112 S.W. 1070; Boyne v. Ryan, 100 Cal. 265, 34 Pac. 707; McLaughlin 
v. Burroughs, 90 Mich. 311, 51 N.W. 283; Graham v. Gaither, 140 
Md. 330, 117 Atl. 858; Brock v. Wells, 184 Md. 86, 40 A. 2d 319; 
People v. City of Park Ridge, 7 Ill. App. 2d 331, 129 N.E. 2d 438; 
State v. Talty, 166 Mo. 529, 66 S.W. 361. 
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Milliken, et al. v. Stone, U.S. Atty. Gen., et ais. supra, 7 
F. 2d at 399. See also, Goldberg v. Hoffman, supra, 225 F. 2d 
at 465; Pugach v. Klein, supra, 193 Es Supp. at 635. For 
example, as pointed out by the court in United dewens Vv. 


Brokaw, supra, 60 F. Supp. at 101, "If he from a corrupt 


| 
motive prosecutes or refuses to prosecute, he is) subject 


to removal from office and criminal prosecution * data ie 
| 


The cases relied upon by the appellants, for their 
| 


argument that mandamus may lie to bring about criminal 
prosecutions, are all cases falling into this category, er 
not involving mandamus at all or any action to control in 
advance a prosecutor's discretion but, instead, lerwoitwiing 
punishment or removal of a prosecutor or other nae enforce- 


ment official from office because of past failure to perform 
| 
his duty. Thus, Donnelley v. United States, 276 U.S. 505, was 


a criminal prosecution of a Prohibition Director for failure 
to report violations of the National Prohibition Act to the 
United States Attorney, pursuant to a provision in the statute 
that such officials "shall investigate and report violations 
of this Act to the United States Attorney * * + State v. 
Winne, 12 N.J. 152, 96 A. 2d 63, also relied upon by the 
appellants, similarly involved a criminal prosecution of a 
law enforcement official, a county prosecutor, for past 
nonfeasance in office. The Missouri cases cited by the 


| 
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appellants, State ex inf. McKirSuck v. Graves, 346 Mo. 990, 


144 S.W. 2a 91, and State ex inf. McKittrick v. Wallach, 353 Mo. 
312, 182 S.W. 2d 313, were quo warranto actions by the State 
Attorney General, pursuant to a state statute, seeking the 
removal from office! of local prosecuting attorneys because 
of the latters' alleged failure to perform their duties. And 
Wilbur v. Howard, 70 F. Supp. 930 (E.D. Ky.), reversed with 
directions to dismiss for mootness, 166 F. 2d 884 (C.A. 6), 
involved a federal district court's striking from the roll of 
attorneys admitted to practice before it a state prosecuting 
attorney because of the latter's past failure to perform his 
duty. 

In short, not a single one of these cases supports the 
appellant's argument. None were mandamus actions to compel 
a prosecutor or other law enforcement official to bring 
prosecutions. Instead, all involved punishment for past abuse 
of discretion. These cases are completely consistent with the 
long line of decisions holding that mandamus against law 
enforcement officials will not lie to compel the institution of 
investigations or prosecutions, as these are discretionary matters, 
and that the appropriate remedy for abuses of discretion in this 
regard is punishment or removal from office. 
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There are cogent reasons underlying the rule that law 
| 


enforcement officials cannot be compelled by mandamus to 
institute criminal BuperSeray ee Some of them were recently 
summarized in Pugach v. Klein, supra, 193 F. Supp. |at 634-635, 
where the court dismissed a petition for a writ of mandamus 
to compel the prosecution of alleged violations of os Federal 


Communications Act: 


Article II, Section 3 of the eee 
provides that "/the President7 shall take care 


that the Laws /Shall7 be faithfully executed." 
The prerogative of enforcing the criminal law 
was vested by the Constitution, therefore, not 
in the Courts, nor in private citizens, put 
squarely in the executive arm of the government . 
Congress has implemented the powers of the | 
President by conferring the power and the duty 
to institute prosecution for federal offences 
upon the United States Attorney for each district. 
28 U.S.C.A. $507. In exercising his power, the 
United States Attorney acts in an administrative 
capacity as the representative of the public. 
His power, assuming arguendo the validity of the 
premise that criminal violations are shown. here, 
is expressly reinforced in the Communications 
Act, 47 U.S.C.A. $401(c). ! 


It by no means follows, however, that | the 
duty to prosecute follows automatically from 
the presentation of a complaint. The United 
States Attorney is not a rubber stamp. His 
problems are not solved by the strict application 
of an inflexible formula. Rather, their solution calls 
for the exercise of judgment. Judgment reached 
primarily by balancing the public interest: in 
effective law enforcement against the growing 
rights of the accused. 
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There are a number of elements in the 
equation, and all of them must be carefully 
considered. Paramount among them is a 
determination that a prosecution will 
promote the ends of justice, instill 
respect for the law, and advance the cause 
of ordered liberty. 


* * * * 


Other considerations are the likelihood 
of conviction, turning on choice of a strong 
case to test uncertain law, the degree of 
criminality, the weight of the evidence, the 
credibility of witnesses, precedent, policy, 
the climate of public opinion, timing, and 
the relative gravity of the offense. In 
weighing these factors, the prosecutor must 
apply responsible standards, based, not on 
loose assumptions, but, on solid evidence 
balanced in a scale demanding proof beyond 
a reasonable doubt to overcome the presumption 
of innocence. 


The factors listed by the court in Pugach, supra, are all 


clearly applicable in the instant case, which involves, in 
addition, questions of policy and judgment of national signi- 
ficance. 

Furthermore, the mandatory orders sought in the case at 
bar would direct the appellees to take prosecutive action in the 
abstract, since the particular persons to be prosecuted are not 
named, and the particular offenses for which they are to be 
prosecuted are not spelled out. The appellants in their complaint 
sought an order compelling the appellees to direct the appropriate 
United States Attorneys “to institute immediately criminal 
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| 
prosecutions against those state and local law enforcement 


officials and any other persons, public or private, responsible 

for the deprivations of plaintiffs' rights * * * (Complaint, 

p. 9). Such an order would serve no purpose put to impose upon 

the judiciary the burden of supervising Executive responsibility 
to "take care that the laws be faithfully executed." Under 


the Constitution, Article II, Sec, 3, this duty is vested in 


the Executive Branch of the Government. With respect to the 


bringing of criminal prosecutions, it is a duty unquestionably 
involving discretion -- involving weighing and evaluating many 
factors to arrive at judgments in particular cases. Both 
precedent and logic support the decision of the court below 

in refusing to interfere with the exercise of Executive dis- 


cretion in this regard. 


II. CONTRARY TO THE APPELLANTS' ARGUMENT, 
THE INSTANT CASE FALLS WITHIN NO | 
“EXCEPTION” TO THE RULE PRECLUDING 
MANDAMUS TO COMPEL PUBLIC OFFICIALS 
TO INSTITUTE CRIMINAL PROSECUTIONS’. 

The appellants argue that even if it be assumed that, 
as a general rule, mandamus will not lie to compel the 
institution of criminal proceedings by public officials, 
nevertheless the instant case is an exceptional one falling 

| 


outside of such rule. Two grounds are asserted in support 
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of this argument. First, it is contended that 42 U.S.C. 

1987, infra, m@.30-3L placing the responsibility upon federal 
officials to enforce the Civil Rights Acts, imposes a duty 
upon them to institute criminal prosecutions which can be con- 
trolled by mandamus. Second, it is argued that, even though 
mandamus may not lie to compel a specific prosecution, it 
will lie to compel prosecutions where there has been a failure 
to bring "any" actions of a particular class. However, both 
of these arguments are devoid of merit. 


1. The appellants rely upon the language of 42 U.S.C. 


1987, infra, pp, 30-31 which states that United States Attorneys, 


Marshals, Deputy Marshals, and Commissioners, “are authorized 
and required, at the expense of the United States, to institute 
prosecutions against all persons violating any of the provisions 
of section 19900f this title or of sections 5501-5516 and 5518- 
5532 of the Revised Statutes, and to cause such persons to be 
arrested, and imprisoned or bailed, for trial before the court 
of the United States * * * having cognizance of the offense". 
The use of the word "required" in the statute, and in some 

of the speeches in the course of Congressional proceedings 
wherein this statutory provision was referred to, is seized 
upon by the appellants as imposing a duty which can be 
controlled by mandamus. However, there is no indication in 

the language or legislative history of section 1987 that 
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Congress intended to do away with the traditional discretion 

of the prosecutor to the extent that a mandamus action could 

be maintained by private persons to compel the institution 

of criminal proceedings desired by those private individuals. 
The use of the word "required" in section 1987 does 

not necessarily mean anything more than that it yas to be 

the obligation of federal officials to enforce in federal courts 

the provisions of the Civil Rights Acts. An ee aaenkeion of the 

background of section 1987 of Title 42 makes this clear. That 

section is derived from Section 4 of the Civil Rights Act of 

1866, 14 Stat. 28. Insofar as its criminal provisions were 

concerned, this legislation was a startling jnkéoation: Prior 

to 1866, all Federal criminal laws on the books punished offenses 

solely against the governmental entity itself. However, “with 

two pieces of reconstruction legislation, the nation was 

launched upon the course of employing federal sanctions to 


protect private individuals from invasion of their rights 


by other private individuals - a traditional function of 


| 
state law." Schwartz, Federal Criminal Jurisdiction and 


Prosecutors’ Discretion, 13 Law and Contemporary Problems 
64, 65. Because new ground was being trod by Congress, the 
statute eliminated any possible doubt that Federal law- 


enforcement facilities were to be utilized even though, 
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theretofore, the violations in question had not been within 
Federal cognizance. This emphasis upon the use of Federal 


facilities was particularly fitting at that time because 


"Congress, in the first fifty years Zof our Government7, left 


to the State Courts concurrent jurisdiction with the Federal 
Courts over certain offenses against the criminal and penal 
statutes of the United States * * *." Charles Warren, Federal 
Criminal Laws and the State Courts, 38 Harv. L. Rev. 545. 
In the Congressimal debates on the Civil Rights Act 

of 1866, there is no indication whatsoever that Congress 
intended to impair the discretion of Federal officials who 
would enforce the inew criminal laws. Instead, most dis- 
cussions related to the effect upon federal-state relations 
of the congressional innovations. Thus, at page 601 of the 
debates (Congressional Globe, 39th Cong., lst Sess.), Senator 
Guthrie, criticized the bill as follows: 

* * * Under the pretense of giving effect to 

the freedom of the slave, you have originated 

a system that is constantly interfering with 

the laws of the States, and constantly inter- 

fering with the citizens of the States, bringing 

them before your tribunals and questioning them 

whenever they attempt to enforce a State law 

against a black man. 
In response, Senator Lane, a proponent of the Bill, explained 


its limited purpose as follows: 
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But why do we legislate upon this 
subject now? Simply because we fear 
and have reason to fear that the 
emancipated slaves would not have their 
rights in the Courts of the slave States. 
The State Courts already have jurisdiction 
of every single question that we propose 
to give to the Courts of the United States. 
Why then the necessity of passing the law? 
Simply because we fear the execution’ of 
these laws if left to the State Courts. 
This is the necessity for this Reoveenos 
[Globe, p. 602.7 


i 
With regard to the means of enforcing the new laws in 


the Federal courts, it was expressly understood that the 


prosecutor would enjoy, in Civil Rights proceedings, the 


same well-established discretion enjoyed with regard to other 
&/ | 


Federal criminal prosecutions. As Congressman Thayer said, 
in answering the arguments of a Senator who decried the 
alleged “military despotism" created by the pill: 


The Bill, after extending these 
fundamental immunities of citizenship 
to all classes of people in the United 
States, simply provides means for the 
enforcement of these rights and immunities. 
How? Not by military force, nor through 
the instrumentality of military commanders , 
not through any military machinery what- 
ever but through the quiet, dignified, 
firm and constitutional forms of juris- 
dictional procedure. The Bill seeks ‘to 


es ee ee 
6/ Prosecutors' discretion was already well-established at 
the time of the Civil War. See the authorities cited in 
the Supreme Court opinion in The Confiscation cases, supra, 
7 Wall. at: 458. 
| 
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enforce these rights in the same manner 
and with the same sanctions under and 
by which other laws of the United States 


are enforced. /Emphasis supplied7 /Globe, p. 11537 


Aside from the foregoing, the Civil Rignts Act itself, 
as finally passed by Congress, indicated an awareness of the 
traditional discretion of the Executive branch of the Government 
over the utilization and deployment of Federal law-enforcement 
facilities. Thus, in Section 8 it was provided that whenever 
the President of the United States had reason to believe that 
certain statutory offenses had been, or were likely to be, 


committed: 


* * * it shall be lawful for him, in his 

discretion, to direct the judge, marshal, 

and district attorney of such district 

to attend at such place within the district, 

and for such time as he may designate, for 

the purpose of the moxe speedy arrest and 

trial of persons charged with a violation 

of this Act * * *. 
Since the quoted section was intended to give the Executive 
discretion with regard to the deployment of law-enforcement 
officials, it certainly would be inconsistent for Congress 
to have attempted to eliminate that same discretion in an 
earlier section of the Act dealing with identical situations. 
In other words, if the Executive was to have discretion for 


Section 8 purposes, such discretion had also to be available 
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for Section 4 purposes. There is no indication whatever that 


Congress meant to deprive the Executive of any existing dis- 


cretion in any section of the Act. | 

President Andrew Johnson vetoed the bill which went on 
to become the Civil Rights Act of 1866. See Globe, p. 1679 
(March 27, 1866). The President's long and detailed veto 
message is set forth on pages 1679 to 1681 of rain congressional 
debates. Certainly a criticism that the Bill interfered with 
the traditional discretion of the Executive ayer eeindunl 
prosecutions would have been included in such message if this 
were the President's understanding of the legisiation's import. 
And yet, the only criticism the President levelled at Section 4 
of the Bill (the section which became 42 U.S.C. 1987) was that 


| 
excessive and "extraordinary power" was conferred upon the 


officials listed therein. (Globe, p. 1681.) There was 


absolutely no indication of an awareness of any danger that 


the discretion traditipnally enjoyed by Federal law-enforcement 


officials was to be circumscribed in any manner whatsoever. 
Finally, the language of 42 U.S.C. 1987, to the effect 
that federal prosecutors are "required" to institute pro- 
secutions, is not essentially different from the language of 
| 
other statutes imposing similar obligations, and with respect 
to which the courts have held that mandamus will not lie to 
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compel the bringing of legal actions by public officials. Thus, 
28 U.S.C. 507, dealing with the duties generally of United States 
Attorneys, provides that "it shall be the duty of each United 
States attorney, within his district, to: (1) Prosecute for 

all offenses against the United States * * *." (Emphasis 
supplied). Nevertheless, it is firmly established that the 
imposition of this "duty" does not result in permitting mandamus 
actions to compel such prosecutions. Goldberg v. Hoffman, supra; 
Milliken v. Stone,’ supra; United States v. Brokaw, supra; Pugach 
v. Klein, supra. Similarly, for example, section 4 of the Sherman 
Anti-Trust Act, 15 U.S.C. 4, provides that "it shall be the duty 
of the several United States attorneys in their respective 
districts, under the direction of the Attorney General, to 
institute proceedings * * *," (Emphasis supplied.) However, it 
has expressly been held that the institution of proceedings under 
Section 4 cannot be compelled by mandamus, Parker v. Kennedy, 
Supra, 212 F. Supp. 595 (S.D.N.Y). Essentially, there is no 
difference between a statutory provision that federal officials 
are "required" to institute proceedings and a provision that 


it "shall" be the "duty" of federal officials to institute 


proceedings. Under either type of provision, the bringing 


of criminal prosecutions of necessity involves discretion, 
the exercise of which cannot be controlled in advance by mandamus. 
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| 
| 
2. The appellants' argument, that there is a distinction 


between the failure to prosecute in a specific case and the 
failure to prosecute in any of a particular class of cases, 


and that in the latter situation prosecution can be compelled 


by mandamus, is entirely lacking in merit. Preliminarily, 


it should be noted that the complaint does not allege a 
| 
failure to prosecute any civil rights violations, 9r any 


violations of 18 U.S.C. 241, 242, infra, p. 30 , or any 
v/ | 
such violations in Mississippi. Moreover, the distinction 


itself finds no basis in law. Appellants have cited no 
cases where prosecutors or other public officials have been 
compelled by mandamus to bring criminal actions where there 
had been a failure to prosecute any of a particular class of 


| 
offenses. In fact, appellants have failed to cite any case 


where mandatory relief has been issued or upheld for the purpose 


of compelling criminal prosecution, regardless of the circumstances. 


On the other hand, the decisions have uniformly held that 
| 


mandamus will not lie to require the institution of criminal 


proceedings, both where there has been a failure to prosecute 


7/ Furthermore, even if the complaint did so allege, the 
allegation would be contrary to facts of which this Court 

can take judicial notice. It is a matter of public record 
that actions have been brought, including some in Mississippi, 
for alleged violations of 18 U.S.C. 241 and 242. See, e. 
Annual Report Of The Attorney General Of The United States For 


The Fiscal Year Ended June 30, 1963, pp. 190-192. 
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in a specific case and where there has been a failure to 
prosecute in a class of cases. Directly in point is the 


decision in Milliken, et al. v. Stone, U.S. Atty. Gen., 


et al., supra. There, the plaintiffs alleged that the 


Attorney General and the United States Attorney, in reliance 
upon an unconsitutional and void treaty, were failing to 
enforce the provisions of the National Prohibition Act 
against British vessels in American ports and waters. It 
was alleged that there was a failure to prosecute any 
offenses in this category. The plaintiffs asked the court 
"in effect to mandamus officers to enforce the criminal 
and abatement provisions of the National Prohibition Act." 
7 F. 2d at 399. The district court, in an opinion by 
Circuit Judge Mack, assumed for the purpose of argunent 
that the treaty was void, but nevertheless held that 

* * * the federal courts are without 

power to compel the prosecuting officers 

to enforce the penal laws, whatever the 

grounds of their failure may be. 77 F. 2d 

at 399.7 

The cases relied upon by the appellants for the 

asserted distinction between the failure to prosecute in 
a particular case and the failure to prosecute any of a 
particular class of cases, do not involve mandamus to 
compel prosecutions. Rather, they are criminal or quo 


warranto actions by states where local prosecutors were 
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sought to be punished for past abuses of discretion in 


failing to prosecute cases. Obviously, in this type of 
case, a distinction between not instituting a specific 
criminal action and not bringing any of a given etaee of 
prosecutions is relevant. The failure to prosecute ina 
specific case hardly could constitute evidence of jonfeasance 
in office. On the other hand, the failure to prosecute any 
of a certain type of case, i.e., the failure to prosecute 
any violations of the states gambling laws (o.g., | State v. 
Winne, 12 N.J. 152, 96 A. 2d 63), might well, in the absence 
of the prosecutor's offering legitimate reasons, amount to 
very strong evidence of nonfeasance in office. 

With regard to mandamus actions, however, hace is no 
logical basis for differentiating between specific cases and 
particular classes of cases. Discretion plays a role in both 
categories. There may be legitimate reasons for failing to 
prosecute any of a given class of criminal violations. To 
illustrate, it has been held that where a particular act 
is both violative of state and federal criminal law, and the 
defendant is first prosecuted in a state court, he may also later 

| 
be prosecuted in a federal court for the federal offense. 
Abbate v. United States, 359 U.S. 187. However, ke has since 
become the policy of the Department of Justice not normally 


to prosecute in this class of cases. See, Petite v. United 
a ah 


a3 | 


States, 361 U.S. 529, 531. Undoubtedly, this constitutes an 
appropriate exercise of the prosecutor's discretion. But if 
the appellants' position were upheld, that mandamus will lie 
where there is a failure to prosecute a class of offenses, a 
group of individuals could compel the Department of Justice 
to institute such second prosecutions regardless of the 
Department's judgment. 

The distinction drawn by the appellants, between 
prosecution in a particular case and in a class of cases, 
is baseless, both in precedent and logic. In either 


situation, the decision to prosecute or not involves 


8/ 


discretion not subject to pre-control by mandamus. 


8/ Where coercive relief such as mandamus is not available, 
declaratory judgment as to the duties alleged to give rise 
to that relief is also normally inappropriate. See, e.g., 
Marshall v. Crotty, 185 F. 2d 622 (C.A. 1); Longview Tugboat 
Company v. Jameson, 218 F. 2d 547 (C.A. 9). Moreover, as 
the court below pointed out, 219 F. Supp. at 766, there is 
no@ actual controversy between the parties with respect to 
the appellees' authority and responsibility under the Civil 
Rights Acts so as to support declaratory relief. 
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CONCLUSION 
For the foregoing reasons, the judgment of the district 


court should be affirmed. | 


Respectfully submitted, 


| 
JOHN W. DOUGLAS, 


Assistant Attorney General, 


DAVID C. ACHESON, 
United States Attorney, 


| 
ALAN S. ROSENTHAL, 
JOHN C. ELDRIDGE, 
Attorneys, 
Department of Justice, 
Washington, D. Cc. 20530 


APRIL, 1964. 


APPENDIX 
18 U.S.C. 241 provides: 


If two or more persons conspire to 
injure, oppress, threaten, or intimidate 
any citizen in the free exercise or 
enjoyment of any right or privilege 
secured to him by the Constitution or 
laws of! the United States, or because 
of his having so exercised the same; or 


If two or more persons go in disguise 
on the highway, or on the premises of 
another, with intent to prevent or hinder 
his free exercise or enjoyment of any right 
or privilege so secured-- 


They shall be fined not more than 
$5,000 or imprisoned not more than ten 
years, or both. 


18 U.S.C. 242 provides: 


Whoever, under color of any law, statute, 
ordinance, regulation, or custom, willfully 
subjects any inhabitant of any State, Territory, 
or District to the deprivation of any rights, 
privileges, or immunities secured or protected 
by the Constitution or laws of the United 
States, or to different punishments, pains, 
or penalties, on account of such inhabitant 
being an alien, or by reason of his color, or 
race, than are prescribed for the punishment 
of citizens, shall be fined not more than 
$1,000 or imprisoned not more than one year, 
or both. 


42 U.S.C. 1987 provides: 


The United States attorneys, marshals, 
and deputy marshals, the commissioners 
appointed by the district and territorial 
courts, with power to arrest, imprison, or 
bail offenders, and every other officer 
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who is especially empowered by the 
President, are authorized and required, 

at the expense of the United States, to 
institute prosecutions against all 

persons violating any of the provisions 

of section 1990 of this title or of sections 
5506-5516 and 5518 and 5532 of the Revised 
Statutes, and to cause such persons to be 
arrested, and imprisoned or bailed, for 
trial before the court of the United States 
or the territorial court having cognizance 
of the offense. 


